DOCKET FILE COPY DRIGINAL

Before the o aom
Federal Communications Commission S
Washington, D.C. 20554

In re

JOSEPH FRANK PTAK
San Marcos. Texas

CIB Docket No. 98-44

Order to Show Cause Why a
(Cease and Desist Order Should Not Be Issued

—

To:  Richard L. Sippel
Administrative Law Judge

COMPLIANCE AND INFORMATION BUREAU’S
MOTION FOR SUMMARY DECISION

. The Chief, Compliance and Information Bureau ("Bureau"), pursuant to Section
1.251 of the Commission’s Rules, 47 C.F.R. § 1251, hereby moves for summary decision on
the issues specified.  As demonstrated herei. there is no genuine issue of material fact for
determination at hearing.

2. The Order to Show Cause and Notice of Opportunity for Hearing, FCC 98-60.
released April 6, 1998 ("Show Cause Order™), commencing this proceeding specified two
1ssues:

. To determine whether Joseph Frank Ptak has transmitted radio energy

without appropriate authorization in violation of Section 301 of the Act.

2. To determine whether, based on the ¢vidence adduced pursuant to the
preceding issue. Joseph Frank Ptak should be ordered to cease and desist from
violating Section 301 of the Act.

The Show Cause Order also provides that. without regard to the issuance of a cease and (Ji%\st



order. it should also be determined whether Ptak should forfeit $11.000 for violations of

Section 301 of the Act.

-

3. The attached "Compliance and Information Bureau’s Request for Admission of
Facts and Genuineness ot Documents” ("admissions request”) (attached hercto as Exhibit 1).
related return receipt (attached hereto as Exhibit 2) and declarations (attached hereto as
Exhibits 3 and 4)' reflect the following ftacts. Joseph Frank Ptak ("Ptak") is the owner of a
residence located at 505 Patricia Drive. San Marcos, Texas. From March 26. 1997 to the
present. Plak, and/or one or more individuals under his direction or control, have operated an
FM radio station at 505 Patricia Drive. San Marcos. Texas. known as "KIND." "KIND"

transmits on 105.9 MHz. 24 hours per day. 7 days per week.

4. Ptak does not hold an authorization from this Commission to transmit radio energy

on 1059 MHz at San Marcos. Texas.” Notwithstanding the absence of any authorization from

' On May 8. 1998, the Bureau sent to Ptak, both by ordinary mail and by certified mail.
return receipt requested. a copy of its admissions request (Iixhibit 1). The certitied mail
receipt (Lixhibit 2) reflects that Ptak received the Bureau's admissions request on May (2,
1998, Section 1.246(b} of the Commission’s Rules. 47 C.1.R. § 1.246(b). provides that
“lelach of the matters of which an admission 1s requested shall be deemed admitted unless,
within a pertod designated in the request, not less than 10 days after service thereotf, . . . the
party to whom the request is directed serves upon the party requesting the admission either |a
response or an objection]. Thus, Ptak’s responses or objections were due by May 22, 1998.
As ol May 28, 1998, the Burcau had not received anything from Ptak. Accordingly. because
Ptak failed (o file a response or objection by the due date therefor, each of the matters in the
Burcau's admissions request should be deemed admitted.

In this regard. the corresponding channel for 105.9 MHz. Channel 290. is not allocated
to San Marcos. Texas. but 1o Round Rock. Texas. a community located some 45 miles to the
north. which 1s well within the minimum distance separations ullowed by the Commission’s
Rules. See Sections 73.201, 73.202, 73.207(b) 1) Table A) of the Commission’s Rules. 47
CEFROSS 73201, 73.202. 73.207(b)(1 ) Yable A). See also. FCC 98M-33. released March 20.
1998 (attached hereto as -xhibit 5). which granted the application of August Communications

)



this Commission. Ptak has transmitted at a signal strength which has uniformly exceeded 250
microvolts/meter at 3 meters. Broadcasts that exceed 250 microvolts/meter at 3 meters
require a license. Despite having received both oral and written warnings from agents of this
Commussion in April 1997 that his operation of a radio station on 105.9 MHz violated Section

301 of the Communications Act. Ptak has refused (o stop operating the station.

5. Section 307 of the Communications Act of 1934, as amended (the "Act™). 47
LLS.CL 8 301, provides in pertinent part that no person shall operate any apparatus for the
transmission of communications by radio from one place in any state to another place in the
same state without a license trom this Commission. The only pertinent exception to this
blankct restriction for operation in the FM frequency band (88 MHz to 108 MHz) is found in
Part 15 of the Commission’s Rules. specificallyv. Section 15.23%b), 47 C.I.R. § 15.239(h),
which provides that the field strength of such emissions shall not exceed 250 microvolts/meter

at 3 meters.

0. Section 1.251 of the Commission’s Rules provides that the presiding judge mayv
grant a2 mouon for summary decision only in the absence of a genuine issuc of material fact
for determination at the hearing. See New Broadcusting Corp.. 44 FCC 2d 386 (Rev. Bd.
1973). In order to sustain such a motion. the burden is on the moving party to demonstrate
that no genuine issue as to any material tact remains and that it is otherwise entitled to
summary decision. Therefore. it must be established that "the truth is clear.” that "the basic

facts are undisputed.” and that "the parties are not in disagreement regarding material factual

Group. as amended. to operate a new FM station on Channel 290C2 at Round Rock. (Official
notice requested as to the distance between San Marcos and Round Rock.)

[



inferences that may be properhyv drawn from such facts." Big Country Radio, Inc.. 50 FCC 2d
967 (Rev. Bd. 19735). It 1s the Bureau’s position that no genuine issues of any material fact

remain.

7. lssue (1) seeks to determine whether Ptak has transmitted radio energy without
approprate authorization in violation of Section 301 of the Act.  As the foregoing
demonstrates. Ptak has willtully and repeatedly transmitted radio cnergy within the State of
Texas. He had and has no authorization to do so. Finally. the power used was in excess of
that specitied in Part 15 ol the Commission’s Rules.  Accordingly, issue (1) should be

resolved against Ptak.

8. lIssue (2) seeks to determine whether Ptak should be ordered to cease and desist
from violating Section 301 of the Act. The foregoing makes clear that Ptak has willfully and
repeatedly violated Section 301. and there 1s no evidence which would mitigate the impact of
these actions. Ptak and his companions have decided for themselves what radio transmissions
they can make: however. the faw is otherwise. He should be ordered to stop violating Section

301 of the Act. Accordingly. issue (2) should be resolved against Ptak.

9. Tinally. a forfeiture i1s warranted. Ptak’s violations of Section 301 of the Act have
been willful and repeated. Those violations have occurred despite explicit and repeated
warnings {rom agents of this Commission. and they have occurred for more than an entire
vear. Ptak is essentially daring this agency to stop him. His conduct is illegal. unacceptable
and should not be condoned or excused in any manner. Considering Ptak’s behavior in light
of the pertinent factors set forth in Section 503(b)(2)(D) of the Act, 47 U.S.C. § 303(by2XD).

4



the Burcau submits that the maximum amount of forfeiture set by the Show Cause Order
should be 1imposed.  Accordingly. in addition to the cease and desist order. the Bureau

requests that the presiding judge also impose a forfeiture of $11.000 on Ptak.

Respecttully submitted.
Richard Lee
Chief, Compliance and Information Bureau
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W. Riley Hollingsworth
Attorneys

IFederal Communications Commission
2025 M Street, NLW.. Suite 8210
Washington. D.C. 20554

(202) 418-1430

June 2. 1998
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EXHIBIT 1
REQUEST FOR ADMISSIONS



MAY
Before the

Federal Communications Commission EERAL COMMLRILS ¥

Washington, D.C. 20554 R
In re )
)

JOSEPH FRANK PTAK J CIB Docket No. 98-44

San Marcos. Texas )
)
Order to Show Cause Why a )
)

Cease and Desist Order Should Not Be Issued

To:  Joseph Frank Ptak
505 Patricta Drive
San Marcos, Texas 78666

COMPLIANCE AND INFORMATION BUREAU’S
REQUEST FOR ADMISSION OF FACTS AND GENUINENESS OF DOCUMENTS

The Chief. Compliance and Information Bureau ("CIB"). pursuant to Section 1.246 of
the Commission’s Rules, herebv requests that, within 10 days from receipt of this request.
Joseph Frank Ptak ("Ptak") admit to the truth of facts and admit to the genuineness of
documents. as set forth in the following numbered paragraphs. [Hach response should

correspond and be identified with the same number listed in the Requested Admissions section

below. The pleading containing the responses should be made under oath or affirmation by
the person providing the response. In addition, Ptak is reminded that Section 1.246(b) of the
rules provides that "[a] denial shall fairly meet the substance of the requested admission, and
when good taith requires that a party deny only a part or a qualification of a matter of which
an admission is requested. he shall specify so much of it as is true and deny onlv the
remainder.” A copy of the pleading submitted in response to the Requested Admissions is to
be served upon the presiding officer as well as the attorneys representing the Chief.
Compliance and Information Bureau in accordance with Sections 1.47 and 1.246 of the

Commission’s Rules (copies ot both are attached).



Requested Admissions

1. Ptak is the owner ot a residence located at 505 Patricia Drive. San Marcos. Texas.

2. I'rom March 26. 1997, to the present, Ptak. and/or one or more individuals under
his direction or control. have operated a radio station at 505 Patricia Drive. San Marcos.
Texas, known as "KIND."

3. From March 26, 1997, to the present, Ptak. and/or onc or more individuals under
his direction or control, have operated radio station "KIND” on behalf of the Hayes County
Guardian newspaper.

4. From March 26, 1997, to the present. radio station "KIND" has transmitted its
signal on 105.9 MHz.

5. From March 26. 1997, to the present. radio station "KINDs" signal strength
uniformly has exceeded 250 microvolts/meter at 3 meters.

6. From March 26. 1997 to the present. radio station "KIND" has operated 24 hours
per day, 7 days per week.

7. From March 26. 1997, to the present, neither Ptak nor anyone under his direction
or control has held an authorization from the Federal Communications Commission ("FCC™")
to generate and emit radio frequency energy on 105.9 MHz at San Marcos. Texas.

8. On April 9. 1997 Ptak was orally advised by agents ot the FCC that operation of

radio station "KIND" violated federal law.

9. On April 9. 1997, agents of the 'CC orally ordered Ptak to cease operations of

radio station "KIND."

10. Ptak refused to obey the oral order referred to in Admission Request 9.

7

11. Ptak received a copy of the April 17. 1997, fetter identified herein as Attachment



"3

2. Ptak did not respond to Attachment A.

Respectfully submitted.
Richard Lee

Chief, Compliance and Information Bureau

Pamera D. Hairston
Chief, Compliance Division
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James W. Shook

¢

W. Ril%yﬂwllingswu

Attorneys

Federal Communications ( ommission

2025 M Street, N.W., Suite 8210
Washington. D.C. 20334
(202) 418-1430

May 8. 1998
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CERTIFICATE OF SERVICE

I. CurTrisha Banks. certify that | have. on this 8th day of May. 1998, sent by certified
mail, return receipt requested. and by regular United States mail. a copy ot the foregoing,

"Compliance and Information Bureau's Request for Admission ot Facts and Genuineness of

Documents” 10:

Joseph Frank Ptak
505 Patricia Drive
San Marcos. Texas 78666

Administrative Law Judge Richard L. Sippel (first class mail only)
Federal Communications Commission

2000 1. Street. N.W.. Suite 218

Washington. D.C. 20554




A 1lachm CDIiZ}/_ J
FEDERAL COMMUNICATIONS COMM?SSION 4@
Houston Field Office f |
1225 North Loop West - Suite 900
Houston, Texas 77008

.os o e

April 17, 1997

Joseph Frank Ptak

Certified Mail No. P554746641
505 Patricia

Return Receipt Requested
San Marcos, Texas 78666
RE: Case # HU-970407
SUBJ: WARNING FOR UNLICENSED OPERATION OF RADIO TRANSMITTING
EQUIPMENT
Mr. Ptak:

An investigation by this office has determined that on April 9, 1997, you operated radio transmitting
equipment on the frequency 105.900 MHz. The transmissions emanated from your residence located at
505 Patricia, San Marcos, Texas. A search of Federal Communications Commission (*Commission”)
records confirms your admission that no valid license, issued by the Commission for this operation,
exusts. [n view of these facts, please direct your attention to the provisions of the Communications Act of
1934, as amended (“Act"), and the Commission’s Rules and Regulations (“Rules”) governing the
operation of radio transmitting equipment.

Operation of radio transmitting equipment, other than certain low powered devices operated in
accordance with Part 15 of the Rules, may be operated only upon issuance by this Commission of a
station license. Unlicensed operation is a violation of Section 301 of the Act, 47 U.S.C. §301, and may
subject the operator to substantial monetary fines, in rem forfeiture action, and criminal sanctions
including imprisonment. See 47 U.S.C. §§ 401, 501, 503, 510. Because unlicensed operation creates a
danger of interference to important radio communications services and may subject the operator to
severe penalties, we emphasize the importance of complying strictly with the legal requirements
mentioned above. Operation of radio transmitting equipment without proper authority granted by
the Commission should cease immediately.

This warning requires no reply. However, within thirty days of the date of this letter, you may submit
any information relevant to this matter directed to the address in the letterhead above.

LoYDp P. PERRY
Resident Agent, Hoston Field Office
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EXHIBIT 2
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PS Form 811 December 1994 Domestic Return Receipt
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EXHIBIT 3
WELLS DECLARATION



Declaration Under Penalty of Perjury

1. My name is James D. Wells.

2. I am an employee of the Federal Communications Commission ("FCC"). 1am the
District Director of the FCC's Compliance and Information Bureau ("CIB") Dallas, Texas, District
office. I am making this declaration in support of a CIB motion for summary decision with respect
to an order to show cause directed against Joseph Frank Ptak.

3. In conjunction with the preparation of an "Investigative Case Report” concerning
Joseph Frank Ptak, I made and signed a document styled "Statement of Investigating Agent James
D. Wells" ("Statement"), which is attached hereto and identified as Attachment A.

4. I hereby declare under penalty of perjury under the laws of the United States of

America that all statements of fact in my Statement are true and correct.

I declare under penalty of perjury under the laws of the United States of America that the

foregoing is true and correct. Executed on May 22, 1998.

es D. Wells
District Director
Dallas District Office
Compliance and Information Bureau
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Atachment A
(U= \\ S)
STATEMENT OF INVESTIGATING AGENT JAMES D. WELLS
James D. Wells, District Director, FCC CIB Dallas.

| am currently employed by the Federal Communications Commission and have been so employed
since August 4, 1969. | hold the position of District Director of the Dallas, Texas Field Office, and have

held that position since April, 1978. | hold a Bachelor of Science Degree in Electrical Engineering from
Lamar University.

My duties include the monitoring, direction finding, and inspection of all radio stations in the United
States. This includes the use of sophisticated mobile automatic direction finding (MADF) equipment
capable of pinpointing the source of radio transmissions. My use of this equipment enables me to
locate the source of a transmission by making directional bearings on the signal and measuring the
strength of the signal. | have utilized this direction finding equipment and associated methods to locate
sources of radio transmissions more than one thousand times without error.

All radio transmitting equipment, other than certain low powered devices operated in accordance with
47 C.F.R. Part 15, must be licensed by the Commission before operation. The operation of any radio
equipment for which a license is required that allows radio frequency energy to be transmitted from one
place in any state, territory, or possession of the United States to another place in the same state,

territory, or possession, without such a license granted for the operation is in violation of 47 U.S.C. §
301.

On April 9, 1997, | and Houston Resident Agent Loyd P. Perry drove to San Marcos, Texas in MADF
unit FC-660. A broadcast signal on 105.9 MHz was monitored approximately 10 miles south of San
Marcos, increasing in strength as the MADF unit approached San Marcos. | observed agent Perry
perform routine calibration of the MADF unit using both internal and external signal squrces. At 1514
hours (local time), using the MADF, the source of the signal was positively identified to be a vertical
dipole antenna mounted on a tower on the rear of the residence at 505 Patricia, San Marcos, Texas. At
1518 hours, the broadcast identified itseif as "KIND". In my judgement, because the radio station
utilized an external antenna over twenty feet in height, and the signal could be received over 10 miles
away, the radio transmitting equipment clearly exceeded the low power limits of 47 C.F .R. Part 15. And
because there was no record of a license issued for operation of the equipment, the observed
operation was unlicensed, in violation of 47 U.S.C. § 301. An audio tape recording was made
continuously during the direction-finding.

At 1529 hours, agent Perry and |, accompanied by San Marcos Police Officer Royce Smith, drove to
the front of the residence at 505 Patricia. Numerous persons were present in the front yard of the
residence. Agent Perry and | identified ourselves to an adult male and asked to speak to the owner of
the station. An adult male exited the house and identified himself as JOSEPH PTAK, owner of the
house. PTAK produced Texas drivers license number 05800141 confirming his identity and residence,
and DOB of 3/19/58. Also present during the inspection was Joel Dean Simpson, 109 Spring Road,
San Marcos, Texas 78666, DOB 9/24/53, TDL 12558038. Additionally, a reporter and cameraman from
an Austin television station were present and filmed the entire inspection. Upon Perry’s request, PTAK
allowed inspection of the station. PTAK led agent Perry and | to a bedroom containing the transmitter
with a cable exiting a rear exterior window. This cable fed a vertical dipole antenna mounted on a 25-30
foot high tower at the rear of the house. An unconnected wattmeter was located next to the transmitter.
PTAK stated that the transmitter power was 30 watts. Use of such power and external antenna clearly
exceeds the low power limits of 47 C.F.R. Part 15. PTAK stated there was no license for the station,
that operation began March 26, 1997, and has continued 24 hours a day. PTAK stated the station was
run by the Hayes County Guardian newspaper and staffed with volunteers. At 1550 hours, Perry
verbaily advised PTAK that the station was in violation of federal law and ordered PTAK to discontinue
operation. PTAK refused. PTAK referred us to his legal counsel, J. Patrick Wiseman of Houston 713-
526-1778. At 1558 hours, agent Perry and | left the residence.



At 1600 hours, agent Perry and | again positively identified the source of the signal that continued to
operate at 505 Patricia, San Marcos. In my judgement, because the radio station utilized an external
antenna over twenty feet in height, and the signal could be received over 10 miles away, the radio
transmitting equipment clearly exceeded the low power limits of 47 C.F.R. Part 15. And because there

was no record of a license issued for operation of the equipment, the observed operation was
unlicensed, in violation of 47 U.S.C. § 301.

On May 5, 1997, the Dallas Field Office received a written complaint from the Texas Association of
Broadcasters complaining of the unlicensed station on 105.9 MHz in San Marcos.

In summary, considering the above cited information, | believe that JOSEPH FRANK PTAK did
knowingly and willfully operate unlicensed radio equipment in violation of 47 U.S.C. § 301.

J s D. Wells,
District Director, Dallas Field Office, FCC



EXHIBIT 4
PERRY DECLARATION



Declaration Under Penalty of Perjury

1. My name is Loyd P. Perry.

2. Tam an employee of the Federal Communications Commission ("FCC"). I am one of
the Resident Agents of the FCC's Compliance and Information Bureau ("CIB") located in
Houston, Texas. 1 am making this declaration in support of a CIB motion for summary decision
with respect to an order to show cause directed against Joseph Frank Ptak.

3. In conjunction with the preparation of an "Investigative Case Report" concerning
Joseph Frank Ptak, I made and signed a document styled "Statement of Investigating Agent Loyd
P. Perry" ("Statement"), which is attached hereto and identified as Attachment A. In my
Statement, I refer to an "Unlicensed Warning Letter" ("Letter"), which I signed and sent to Ptak
on April 17, 1997. That Letter is attached hereto and identified as Attachment B. Receipt
thereof by Joe D. Simpson, an associate of Ptak, is evidenced by a photocopy of the return
receipt card, which is attached hereto and identified as Attachment C. To the best of my
knowledge, by letter dated June 9, 1997, Magalie R. Salas, then Chief, Compliance Division,
CIB, responded to a letter dated March 18, 1997, from Joseph F. Ptak, Joel Dean Simpson and
Jeffrey "Zeal" Stefanoff. The Salas letter is attached hereto and identified as Attachment D,
while the letter from Ptak, Simpson and Stefanoff is attached hereto and identified as Attachment
E. Both my April 17, 1997, letter and the Salas June 9, 1997, letter, inform Ptak, either directly
or through his attorney, that his unlicensed operation of radio transmitting equipment on 105.9
MHz in San Marcos violates Section 301 of the Communications Act of 1934, as amended.

4. 1 hereby declare under penalty of perjury under the laws of the United States of

America that all statements of fact in my Statement are true and correct.



5. On January 14, 1998, using direction finding techniques similar to those described in
my Statement, [ determined that radio transmissions were occurring on 105.9 MHz from Ptak’s
residence in San Marcos, Texas. To the best of my knowledge, on March 20, 1998, Oliver K.
Long, a FCC CIB Resident Agent located in Houston, Texas, using direction finding techniques
similar to those described in my Statement, determined that radio transmissions were occurring
on 105.9 MHz from Ptak’s residence in San Marcos, Texas. These radio transmissions exceeded
the power levels for unlicensed operation as allowed by Part 15 of the Commission's Rules. A
search of the the Commission's broadcast application records indicate that no license has been
issued to Ptak to broadcast on that frequency at that power level in San Marcos, Texas. The

statement of record is attached hereto and identified as Attachment F.

I declare under penalty of perjury under the laws of the United States of America that the

foregoing is true and correct. Executed on May 28, 1998.

Loyd P. Perry

Resident Agent

Compliance and Information Bureau
Houston, Texas
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STATEMENT OF INVESTIGATING AGENT LOYD P. PERRY
Loyd P. Perry, Resident Agent, FCC, CIB, Houston.

| am currently employed by the Federal Communications Commission and have been so employed
since January, 1979. | hold the position of Resident Agent at Houston, Texas, and have held that
position since July, 1996. | hold a Bachelor of Science Degree in Electrical Engineering from the
University of Texas at Austin, and a Doctor of Jurisprudence Degree from South Texas College of Law.

My duties as Resident Agent include the monitoring, direction finding, and inspection of radio
transmitting apparatus in the United States. This includes the use of sophisticated mobile automatic
direction finding (MADF) equipment capable of pinpointing the source of radio transmissions. My use
of this equipment enables me to locate the source of a transmission by making directional bearings on
the signal and measuring the strength of the signal. | have utilized this direction finding equipment and

associated methods to locate sources of radio transmissions more than one thousand times without
error.

All radio transmitting equipment, other than certain low powered devices operated in accordance with
47 C.F.R. Part 15, must be licensed by the Commission before operation. Operation of radio
equipment for which a license is required that allows radio frequency energy to be transmitted from one
place in any state, territory, or possession of the United States to another place in the same state,

territory, or possession, without such a license granted for the operation is in violation of 47 U.S.C.
§301.

On April 6, 1997, | observed an article in the Houston Chronicle Sunday edition conceming the
operation of radio station KIND on 105.9 MHz in San Marcos, Texas. The reporter’s interviews with the

operators of the station, identified as JOSEPH PTAK, Joe Simpson and Jeffrey Stefanoff, indicated that .

the station had no FCC license. The article stated that the operators learned about “pirate” radio
broadcasting through discussions with Stephen Dunnifer. A check of FCC license records revealed no
record of a license for that frequency in the vicinity of San Marcos, Texas.

On April 8, 1997, | received a telephone complaint (via the National Call Center) from the San Marcos
Police Department regarding operation of an unlicensed FM radio station on 105.9 MHz. The complaint
alleged that the station broadcast profane language.

Still on April 9, 1997, | and Dallas Field Office Director James D. Wells drove to San Marcos, Texas in
MADF unit FC-660. A broadcast signal on 105.9 MHz was monitored approximately 10 miles south of
San Marcos, increasing in strength as the MADF unit approached San Marcos. In San Marcos, | spoke
with Sgt. Byron Mobley of the San Marcos PD. Mobley identified the operators of the station as
JOSEPH PTAK (also owner of the residence at 505 Patricia), Joe Simpson, and Jeff Stefanoff. Mobley
stated that the subjects were long-time well-known activists in the community, published a local
newspaper, and were behind a local initiative to legalize marijuana use. The same people had

participated in a recent protest in which they openly smoked marijuana in the lobby of the police station,
resulting in their arrest.

Stilt on April 9, 1997, agent Wells and | proceeded to monitor the broadcast signal on 105.9 MHz. |
calibrated the MADF unit using both internal and external signal sources. At 1514 hours (local time),
using the MADF, the source of the signal was positively identified to be a vertical dipole antenna
mounted on a tower on the rear of the residence at 505 Patricia, San Marcos, Texas. At 1518 hours,
the broadcast identified itseif as "KIND”. In my judgement, because the radio station utilized an external
antenna over twenty feet in height, and the signal could be received over 10 miles away, the radio
transmitting equipment clearly exceeded the low power limits of 47 C.F.R. Part 15. And because there
was no record of a license issued for operation of the equipment, the observed operation was



unlicensed, in violation of 47 U.S.C. § 301. An audio tape recording was made continuously during the
direction-finding.

At 1529 hours, agent Wells and |, accompanied by San Marcos Police Officer Royce Smith, drove to
the front of the residence at 505 Patricia. Numerous persons were present in the front yard of the
residence. Agent Wells and | identified ourselves to an aduit male and asked to speak to the owner of
the station. An adult male exited the house and identified himself as JOSEPH PTAK, owner of the
house. PTAK produced Texas drivers license number 05800141 confirming his identity and residence,
and DOB of 3/19/58. Also present during the inspection was Joel Dean Simpson, 109 Spring Road,
San Marcos, Texas 78666, DOB 9/24/53, TDL 12558038. Additionally, a reporter and cameraman from
an Austin television station were present and filmed the entire inspection. Upon my request, PTAK
allowed inspection of the station. PTAK led agent Wells and | to a bedroom containing the transmitter
with a cable exiting a rear exterior window. This cable fed a vertical dipole antenna mounted on a 25-30
foot high tower at the rear of the house. An unconnected wattmeter was located next to the transmitter.
PTAK stated that the transmitter power was 30 watts. Use of such power and and externai antenna
clearly exceeds the low power limits of 47 C.F.R. Part 15. PTAK stated there was no license for the
station, that operation began March 26, 1997, and has continued 24 hours a day since then. PTAK
stated the station was run by the Hayes County Guardian newspaper and staffed with volunteers. At
1550 hours, | verbally advised PTAK that his operation of the station was in violation of federal law and
ordered PTAK to discontinue operation. PTAK refused. PTAK referred us to his legal counse, J. Patrick
Wiseman of Houston 713-526-1778. At 1558 hours, agent Wells and | left the residence.

At 1600 hours, agent Wells and | again positively identified the source of the signal which continued to

operate at 505 Patricia, San Marcos. In my judgement, because the radio station utilized an external

antenna over twenty feet in height, and the signal could be received over 10 miles away, the radio

transmitting equipment clearly exceeded the low power limits of 47 C.F.R. Part 15. And because there

was no record of a license issued for operation of the equipment, the observed operation was
unlicensed, in violation of 47 U.S.C. § 301.

"On April 12, 1997, | observed another article about the station in the Houston Chronicle. The article

attributed to PTAK the statement that “the station will stop operating only if ordered to do so in federal
court’.

On April 17, 1997, | issued an Unlicensed Warning Letter to the subject JOSEPH FRANK PTAK via
certified U.S. mail, return receipt requested. The lefter cited violation of Section 301 of the
Communications Act of 1934, as amended (47 U.S.C. §301), as a result of the operation on April 8,
1997. Receipt of the warning letter was evidenced by a signed retumn receipt.

On April 23, 1997, | received a fax, via the Dallas Field Office, from the City of San Marcos assistant
city attorney requesting status of the case. The City has filed a complaint against PTAK for operating a
non-permitted business in a residentially zoned area.

On May 5, 1997, the Dallas Field Office received a written complaint from the Texas Association of
Broadcasters complaining of the unlicensed station on 105.9 MHz in San Marcos.

On May 13, 1997, | received a faxed complaint from San Marcos PD Officer Terry Nichols. The
complaint detailed observations by Nichols and another officer of alleged vulgar language broadcast by
KIND, and requested action by the FCC.

On June 9, 1997, the Chief Compliance Division, CIB, responded to a March 18, 1997, letter from
PTAK, Simpson, and Stefanoff under letterhead of the Hays County Guardian, received in the FCC's
Gettysburg Office on April 3, 1997. The letter admitted the unlicensed operation on 105.9 MHz in San
Marcos, Texas, and requested a waiver of FCC rules to allow such operation. The response from
Chief, Compliance Division to PTAK's legal counsel, J. Patrick Wiseman, again warned that the
station's operation was in violation of 47 U.S.C. § 301 and that PTAK should be advised to refrain from
continued unlicensed operation. The response also denied the waiver request as being insufficient.



